Few would contend that current governmental attempts to control what is researched or taught in American colleges and universities approach the level or reflect the virulence so characteristic of the late 1940s and early 1950s, when Cold-War hysteria was at its height. Although official attacks on individual professors identified as Marxist or "radical" do occur (and may in fact be increasing in frequency), no contemporary analogue exists for the concerted attempt to purge institutions of higher education of "Red-ucators" and "fellow travellers" that was promoted by Congress and many state legislatures and embraced with such vigor by so many university administrators and boards of trustees during the McCarthy era. Like their counterparts of that era, organizations such as "Accuracy in Academia" apparently are motivated by the desire to impose a conservative orthodoxy on every branch of learning. To date, however, their efforts have met with more ridicule than support.
Although "Olliemania" may shift the balance slightly, a national consensus appears to have emerged slowly over the last quarter-century that the threat to United States security interests posed by Communist movements abroad is manageable and ought not to be combatted internally by "witch hunts" that pose their own immediate threats to American freedom. Congress has largely concurred, as have the courts. Since the early 1960s, standing "investigating committees" have been disbanded at the national and state levels, the First Amendment rights of academics have been affirmed in a variety of legal contexts, and "loyalty oaths" have been almost totally abolished.
We must not minimize the importance of these changes; but we must be careful not to exaggerate them. Particularly during the Reagan years, "national security" has been offered as a talismanic justification for a wide variety of governmental practices impinging directly on the academy. In its name, barriers have been imposed on American scholars seeking to conduct research in Cuba, access has been restricted to documents formerly available from government agencies, and attempts have been made to deny foreign scholars access to "sensitive"-but hardly secret or classified-information and technology. More important, perhaps, "national security" grounds have been used to invoke the long-standing power of the federal government to bar or expel aliens whose views the present administration considers dangerous, either because they advocate the "economic, international, and governmental doctrines of world communism," are present or former members of Marxist or socialist political parties, or threaten through their writings and their speech "to engage in activities which would be prejudicial to the public interest." Most of the aliens affected by the exercise of this power have been foreign academics, journalists, creative writers, or public officials who have been invited to teach or lecture at American universities or professional symposia.
use of immigration law to stifle dissent and attempt to hold unpopular ideas at bay is nearly as old as this nation. However, the explicit nexus between national attitudes toward foreigners, "alien ideologies," and limited academic freedom was not forged until after the Russian Revolution, two world wars, and the emer-"The use of immigration law to stifle dissent and attempt to hold unpopular ideas at bay is nearly as old as this nation. "
opposition resulted from revulsion about how the related Sedition Acts were employed by the Federalist party against its domestic political enemies. In an important but seldom quoted dissent written in 1961, Justice Hugo Black noted:
[t]he enforcement of these statutes . . . constitutes one of the greatest blots on our country's record of freedom. Publishers were sent to jail for writing their own views and for publishing the views of others. The slightest criticism of Government or policies of government officials was enough to cause biased federal prosecutors to put the machinery of Government to work to crush and imprison the critic. Rumors which filled the air pointed the finger of suspicion at good men and bad men alike, sometimes causing the social ostracism of people who loved their country with a deathless devotion. Members of the Jeffersonian Party were picked out as special targets so that they could be illustrious examples of what could happen to people who failed to sing paeans of praise for current federal officials and their policies.2
However, the Alien Enemy Act-which had not been invoked during that turbulent era-was never repealed. Nearly two hundred years after its passage, it continues to provide authorization for removing "natives, citizens, and subjects" of countries in a "state of declared war" against the United States.
Slightly more than a century later, the Congress, reacting to the assassination of President William McKinley, enacted permanent legislation making simple advocacy of, or belief in, "the overthrow by force or violence of the United States or of all governments or of all forms of law" a ground for excluding an intending immigrant from the United States. This attack on "anarchism" clearly was responsive to a single act of unusual violence; yet it also reflected broader national concerns about "radicals" in the labor movement (and the "radical" demands for representation, higher wages, and better working conditions that the embattled unions were making), and a growing belief that the "new immigrants" from Eastern result, the committee believed that universities were entitled to dismiss faculty members who defaulted on this "obligation."6 Excepting essentially punitive measures aimed at excluding former Nazis, all subsequent immigration legislation barring "subversives" has focussed explicitly-although not exclusively-on members of (or on persons "affiliated with") the Communist party or other organizations regarded as sympathetic to its aims, and has also provided specific authority to exclude or deport those who "teach" In the light of these facts, it is not strange t vast majority of those who would establish a munist dictatorship in this country come fro lands; and it is easy to see that the forces of Communism must have or find ways and me getting their minions into this country.7
The notion that Communism was a fundamentally "alien" ideology-staffed by agents who took all of their orders from Moscow and directed inevitably toward "subversion," "world revolution," and the destruction of all "democratic institutions"
(including the universities)-was not a surprising view. Americans had been deeply distrustful of the Russian Revolution from its inception and had supported early attempts to overthrow it militarily. Most had stood behind Attorney General Mitchell Palmer in 1919, when he used the immigration laws to imprison thousands of aliens (and to deport over 500) whom he identified as "Reds" about "to rise up and overthrow the Government at one fell swoop."8 The American people were well aware of the Stalinist purges in the 1930s, and, particularly in the era of the Berlin airlift, the first Soviet nuclear explosion, and the Hiss and Rosenberg espionage cases, could easily believe that the "Cold War" was a short step away from a "shooting war." In the interim, if the evidence from Poland, Czechoslovakia, Hungary, and China could be trusted, the Soviets seemed to be gaining an upper hand.
When attitudes toward the Soviet Union and the assignation of blame for its successes became a political issue in the late 1940s and early 1950s, it was thus not surprising that virtually all Republicans and most Democrats sought to demonstrate their foresight or their purity by ferreting out Communists, their overt sympathizers, and those who had been "duped," and therefore had failed to be sufficiently critical of Communist philosophy, programs, accomplishments, or leaders. Nor was it surprising that the process of purgation quickly reached the universities.
There it manifested itself in two ways. The first-and most important-involved the many instances in which university administrators, acting on their own or in response to pressure from alumni, press, students, congressional or state investigators, and organizations such as the National Council for American Education, threatened, censured, or fired faculty members who refused to take loyalty oaths or to testify before investigating committees, admitted past or present Communist party membership or affiliation, or otherwise manifested their "disloyalty" by expressing Marxist or Socialist ideas or taking active roles in various "subversive" organizations. Fortunately for the academy, the firestorm of the McCarthy years peaked quickly and then began to subside. While it raged, however, the traditional defenders of academic freedom generally spoke with quiet voices-or lent at least limited support to the inquisition. Thus, Sidney Hook advocated stripping members of the Communist party of their teaching positions on the grounds that all had committed themselves absolutely to the "Leninist line" and followed that line "in every area of thought from art to zoology."9 The Educational Policies Commission of the National Education Association and the American Association of School Administrators made a similar recommendation and also argued that the "advocacy" of Communist doctrines should not be permitted in American schools, although they urged that "[y]oung citizens be evidence of unfitness to teach because of incompetence, lack of scholarly objectivity or integrity, serious misuse of the classroom or of academic prestige, gross personal misconduct, or conscious participation in conspiracy against the government. The same principle applies, a fortiori, to alleged involvement in Communist-inspired activities or views, and to refusal to take a trustee-imposed disclaimer oath.12
According to one critic of the academy during the early Cold War years, the AAUP was the only organization involved with higher education that attempted to combat political discrimination there. 13 The second method of guaranteeing the "purity" of the universities was to employ the immigration laws to prevent alien Communists from teaching or lecturing within their precincts. The AAUP, which called in 1952 for the immediate "removal of legislative barriers to the visits of foreign students and scholars to this country," was not alone in objecting to the extension and use of that law to enforce intellectual and political conformity. President Truman, in the message accompanying his unsuccessful veto of the McCarran-Walter Act, objected strenuously to its provisions permitting "the Attorney General to deport any alien who has engaged or has a purpose to engage in activities 'prejudicial to the public interest' or 'subversive to the national security.' " He noted that no standards or definitions are provided to guide discretion in the exercise of powers so sweeping. To punish undefined "activities" departs from traditional American insistence on established standards of guilt.
To punish an undefined "purpose" is thought control.14 "Thought control" or not, this standardless language was incorporated into the McCarran-Walter Act, along with virtually all of the anti-"subversive" provisions adopted between 1903 and 1950.
These provisions remain in effect today. They were not in fact used during the 1950s to deport alien academics and artists-that development had to await the Reagan administration. Yet many aliens were barred from entering the country. By 1955, it was estimated that "at least one hundred, and probably several hundred, foreign scientists had been denied visas" officially, and that perhaps three times that number had been effectively denied entry through consular delaying tactics. 15 Scientists, however, were not the only targets; the Polish poet Czeslaw Milosz, the British novelist Graham Greene, and the French sociologist Georges Friedmann, were all early victims of the act, as were Joseph Krips, director of the Vienna State Opera, and Maurice Chevalier, the French actor and singer.
was the early history of the American attempt to immunize itself against "alien" ideas. Yet long after American universities had begun to ease up on domestic faculty dissidents, the United States government continued to use the immigration laws to insulate the nation from intellectual contagion. These examples, which include only some of the people excluded in the last thirty-five years, underscore a general truth: scores of foreign academics, creative writers and artists, and political figures from whom we as a society can learn much, even if we disagree vigorously with their politics, have been and continue to be directly and adversely affected by the McCarran-Walter Act. Others have been deterred from applying for entry either because of their sensible belief that their political views will subject them to special restrictions or actual exclusion, or because they object to revealing private political views to foreign officials. For example, the president of the Association of University Teachers, the British counterpart of the AAUP, declined an invitation to attend an AAUP meeting in the United States. He believed that present American screening procedures would make it difficult, if not impossible, to obtain the required visa. The potency of philosophical objections was explained by the general secretary of the Association of University Teachers. Writing to the AAUP about the effect of visa denials, he explained:
The record of actual refusals is small, not because of the liberal attitude of the United States Government, but because many of our members, as a matter of principle, consider it anathema to have to attest to their political views and affiliations; thus, many academics will not apply because they do not wish to place themselves in the position of signing declarations to that effect.
More perhaps than "the record of actual refusals," these words communicate the chilling effect on academic life in the United States of an immigration law that conditions entry or residency on governmental certification of "acceptable" political attitudes.16 issues raised by the ideological provisions of United States immigration law are not, of course, only of concern to the academy. To the extent that an American brand of political orthodoxy is required of labor leaders, entertainers, bureaucrats, intending students, or any other foreign national, the spectre of "thought control" arises. Avoiding unnecessary intrusions into the arena of "free speech" while protecting political and social institutions from violent disruption is a responsibility that every "liberal" democracy faces. Since every resident of the United States will be more or less free-and more or less securedepending on what criteria are employed to screen out or control unwelcome or dangerous utterances, it is imperative that those criteria be protective of the entire population, and not just particular segments of it. Because protection is the question, though, actual risks have to be taken into account. While the legal system might reject the contention that those in the academy are deserving of special constitutional rights, it ought to conclude that the dangers posed by academic discourse, however radical that discourse might seem, do not portend the violent overthrow of American institutions and must be accepted to preserve the overriding values of a liberal society.
If immigration were not at issue, that conclusion would be amply supported by the First Amendment, which prohibits Congress from making any "law. . .abridging the freedom of speech, or of the press." Although the amendment's prohibitions are absolute, judicial interpretation has established a variety of exceptions, permitting legislatures, for example, to pass certain types of libel laws, or certain laws prohibiting the distribution of pornography, or the utterance of certain words deemed should underestimate the vital role in a democracy that is played by those who guide and train our youth. To impose any strait jacket upon the intellectual leaders in our colleges and universities would imperil the future of our Nation .... Teachers and students must always be free to inquire, to study and to evaluate, to gain new maturity and understanding; otherwise our civilization will stagnate and die.17
This "freedom of responsible inquiry," as the Court noted in another case, is the single value that defines democratic discourse generally and its particular and specialized manifestation within the university. Therefore, the state must permit faculty and students alike "to sift evanescent doctrine"
and "look into the meaning of social and economic ideas, into the checkered history of social and economic doctrine. "18 Not only is disinterested "inquiry" protected, but "advocacy" as well:
The constitutional guarantees of free speech and free press do not permit a State to forbid or proscribe advocacy of the use of force or of law violation except where such advocacy is directed to inciting or producing imminent lawless action and is likely to incite or produce such action. . . . '[T]he mere abstract teaching [of] the moral propriety or even the moral necessity for a resort to force and violence, is not the same as preparing a group for violent action and steeling it for such action /19 In other words, the beliefs of a speaker may stand in opposition to the political status quo, and the speaker's words may indicate the "moral necessity" of overthrowing that status quo through violence; yet the danger posed by such advocacy is not sufficient to overcome the presumption in favor of free expression embodied in our political system. That presumption does not-or at least should not -give way when "revolutionary ideas" are at issue. Again, the language of Justice Black's earlier dissent is eloquent: the question ... is whether Congress has the power to outlaw an association, group, or party either on the ground that it advocates a policy of violent overthrow of the existing Government some time in the future or on the ground that it is ideologically subservient to some foreign country. In my view, neither of these factors justifies an invasion of the rights protected by the First Amendment. Talk about the desirability of revolution has a long and honorable history, not only in other parts of the world, but also in our own country. This kind of talk, like any other, can be used at the wrong time and for the wrong purpose. But under our system of Government, the remedy for this danger must "Particularly when 'political speech' is involved, a heavy presumption of constitutional protection arises. " this mode of thinking about dissent-particularly when expressed in a forum where competing views are likely to be heard-were applied to aliens, the consequences would be obvious. No longer would it be permissible to exclude or deport people because of their "subversive" beliefs, their "advocacy" of particular forms of revolutionary change, or even their membership in "ideologically subversive" but nonviolent political organizations. Instead, the government would be compelled to show that "dangerous" thoughts or speech had been accompanied by "dangerous" deeds-or had led directly to their accomplishment. Justice Holmes' s hoary adage, "the most stringent protection of free speech would not protect a man falsely shouting fire in a theater and causing a panic," would be tested. In the absence of evidence of an actual panic or the virtual certainty that one would ensue, the shouts, however false and misguided, would not be punished.
Thus Unfortunately for alien academics and their American faculty sponsors, the Supreme Court has not been willing to admit noncitizens fully into the "marketplace of ideas." While acknowledging that American faculty members have a constitutionally protected right to "receive information" from foreign scholars, it has refused to give that "right" any substance. Instead, as the law presently stands, "plenary congressional power to make policies and rules for the exclusion of aliens" has been reaffirmed, and any "facially legitimate and bona fide reason" offered by the government for keeping unwanted aliens out will suffice. Even if the reason offered by the executive or Congress for excluding an alien is the likelihood that he or she will present an unorthodox Marxist economic theory to a scholarly conference, that reason will not be tested "by balancing A bill now pending in the House, sponsored by Rep. Barney Frank, would repeal the ideological exclusion provisions of the McCarran-Walter Act by prohibiting the government from barring entry on the basis of ideology or affiliation. At the same time it would address national security concerns by toughening restrictions on terrorists and excluding anyone expected to commit a criminal act that could endanger our national security.
In this year of the Constitution, it is time to restore our visa laws to their proper foundation, the Bill of Rights.
"An elaborate and standardless statute, inherited from the McCarthy era, still -permits the government to exercise broad discretion. " bership in the Communist party unless he "determines that admission of such alien would be contrary to the security interests of the United States." Nothing really limits his power to make that determination, however, nor does the McGovern amendment protect those excluded because of their ideas rather than their affiliations.
Indeed, an elaborate and standardless statute, inherited from the McCarthy era, still permits the government to exercise broad discretion in imposing barriers against those with unorthodox or threatening views.
"marketplace of ideas," whether regarded as the basis of democratic government or the principle upon which universities are built, is always an ideal. Nowhere is it to be found in a pure form. Always, the persuasive and powerful will skew the public debate in the direction they favor, withholding information and misstating facts to gain political advantage. Even in the universities, the model of open discourse and informed choice is in part a myth. The goal of academic freedom is something which always exists within the context of current academic disciplines and popular modes of thought and is always to some extent constrained by prevailing orthodoxies. Those orthodoxies are not entirely self-contained; inevitably, institutions of higher education will respond to the web of influences that tie them to the wider world. During the McCarthy era, the coercive consensus on the Cold War and the "Communist Menace" which defined much of the political universe also exerted great influence on the nation's universities, substantially limiting the range of acceptable debate. As Ellen Schrecker has noted: "Patriotism, not expedience, sustained the academic community's willingness to collaborate with McCarthyism. The intellectual independence so prized by American academics simply did not extend to the United States government."23
It is naive to think that the goal of true independence will ever be totally realized, that the bonds of hegemony will ever be totally shaken loose. Yet the academy is obligated to make the attempt. It must strive to become the open forum it has always professed to be, the agora in which no ideas are "alien," the institution where ordered discourse thrives, and the order of that discourse encourages questioning and contradiction. The present debate about immigration strictures affords an opportunity to renew that commitment. 
